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Mc GRE GOR, Vice Chief Justice
11 This nom nation petition challenge asks us to determ ne
whet her propositions 101 and 107, both adopted by voters in the

1992 election, conflict. We conclude the propositions do not



conflict and that, taken together, they provide that a person
elected as mne inspector serves for a four-year term and is
limted to four consecutive ternmns.

l.

12 In 1992, the voters adopted two anendnents to Article 19
of the Arizona Constitution concerning the office of mne
i nspector. Proposition 101, a House concurrent resolutionreferred
to voters, stated that the mne inspector “shall be elected at
general elections, and shall serve for t+wo FOUR years. THE I N Tl AL
FOUR YEAR TERM SHALL BE SERVED BY THE M NE | NSPECTOR ELECTED I N THE
GENERAL ELECTION HELD I N NOVEMBER, 1994."1 Proposition 107, a
voter initiative, stated in pertinent part:

[A] Mne Inspector . . . shall be elected at genera

el ections, and shall serve for a termof two years. No

M ne Inspector shall serve nore than four consecutive
terns in that office. No Mne Inspector, after serving

t he maxi numnunber of terns, which shall include any part
of atermserved, may serve in the sane office until out
of office for no less than one full term Thi s

l[imtation on the nunber of terns of consecutive service
shall apply to terns of office beqginning on or after
January 1, 1993.°2

13 Voters first elected Martin as mne inspector in 1988 to
a two-year term He was re-elected in 1992 to another two-year

term and in 1994 and 1998 to four-year terns. He filed petition

! Capital letters indicate additions to the text of Article
19 and strikeouts indicate | anguage deleted fromArticle 19.

2 Underlined words indicate additions to the text of
Article 19.



signatures to qualify for the ballot for this year’s general
el ection. Hughes challenged Martin's petitions in superior court,
arguing that Martin was barred from running because, together,
propositions 101 and 107 denonstrated the voters’ intent to
restrict the office of mne inspector to four two-year terns or
ei ght vyears.? Al ternatively, Hughes argued that Dbecause
propositions 101 and 107 conflict, the court nust invalidate
proposition 101, the proposition that received fewer votes,
pursuant to the Arizona Constitution.?

14 Martin filed a notion to dism ss, asserting that the two
propositions do not conflict because their express provisions are
unrelated. Martin argued that because proposition 101 increased
the length of the mne inspector’s term and proposition 107
restricted the nunber of ternms one person could serve as nne
i nspector, the propositions could be read together to allow a
person to serve as mne inspector for four, consecutive, four-year
terms. Thus, Martin would be eligible to run for mne inspector in

t he 2002 el ecti on.

15 Judge Santana granted Martin’s notion to dismss,

3 Hughes also pointed to ballot |anguage, publicity
panmphl ets and | egi sl ati ve council anal ysis to support his position.

4 | f voters approve conflicting neasures or constitutional
anendnents at the sane election, “the neasure or anendnent
recei ving the greatest nunber of affirmative votes shall prevail in
all particulars as to which there is conflict.” Ariz. Const. art.

IV, pt. 1, § 1(12).



reasoni ng that propositions 101 and 107 “can be harnoni zed to avoi d
conflict: Article XIX (as anmended by proposition 107) limts the
M ne Inspector to four consecutive ternms, but those terns, as
determ ned by proposition 101, are four years in length.” Hughes
v. Martin, No. CV 2002-012304, Mnute Entry at 2.
16 Thi s appeal followed. W exercise jurisdiction pursuant
to Arizona Revised Statutes (AR S.) section 16-351. A (1996 & Supp.
2001). We review this legal issue de novo. Transp. Ins. Co. v.
Bruining, 186 Ariz. 224, 226, 921 P.2d 24, 26 (1996).

(I
17 I n determ ni ng whet her propositions conflict, we refrain
froml ooki ng beyond t he plain | anguage of the propositions “[i]f a
[ proposition’s] language is clear and unanbiguous
Ambiguity exists if there is uncertainty about the neaning or
interpretation of a [proposition’s] ternms.” Hayes v. Cont’l Ins.
Co., 178 Ariz. 264, 268, 872 P.2d 668, 672 (1994).
18 Proposition 101 states that the mne inspector *“shal
serve for two FOUR years.” No anbiguity exists in this |anguage,
which sinply and clearly changes the mne inspector’s term of
office fromtwo years to four years.
19 The portion of proposition 107 allegedly inconflict with
proposition 101 can be divided into two parts. The first part
essentially sets forth the lawas it existed prior to the adoption

of propositions 101 and 107 by stating that the mne inspector
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“shall serve for a term of two years.” Proposition 107. The
second portion of proposition 107 limts the office of mne
i nspector to four consecutive terns. |d. Like proposition 101
proposition 107 contains no anbi guity because its | anguage clearly
restates the lawas it existed at the tinme its supporters filed the
petition with respect to the length of the mne inspector’s term
(two years), and limts individuals serving as mne inspector to
four consecutive terns.
110 Because propositions 101 and 107 do not contai n uncertain
terms, we proceed by looking solely at the text of the
propositions. Hayes, 178 Ariz. at 268, 872 P.2d at 672.

[l

A
111 When constitutional amendnents seem ngly conflict, “itis
the duty of the court to harnoni ze both so that the constitutionis
a consi stent workabl e whole.” State ex rel. Nelson v. Jordan, 104
Ariz. 193, 196, 450 P.2d 383, 386 (1969). This approach ensures
that the subm ssion of one or the other anendnment “was not a
pointl ess act” and that “the will of the majority as expressed in
free elections . . . prevail[s].” Id.
112 Nel son i nvol ved two al | egedly conflicting anendnents both
approved by voters in the 1968 election, to Article 5 of the
Arizona Constitution. 1d. at 195, 450 P.2d at 385. One anendnent,

proposition 108, elimnated the office of state auditor while



reciting the current |law under which officers served two-year
terms. The ot her anendnent, proposition 104, extended the term of
of fices of the executive departnent, including the office of state
auditor, fromtwo years to four years. Id.
113 Recogni zing that Article 5 “is divisible into two
severable parts, one enunerating the offices of the executive
departnent and the other providing for their terns,” we held that
both propositions could be given effect because each proposition
addressed a different portion of Article 5. ld. at 195-96, 450
P.2d at 385-86. Proposition 108 enunerated the offices of the
executive departnent, while proposition 104 set forth the nunber of
years in the officers’ terns. Har noni zi ng propositions 108 and
104, we concluded that proposition 108 elimnated the office of
state auditor and proposition 104 expanded executive officers
terms to four years. 1d. at 196, 450 P.2d at 386.

B.
114 Nel son teaches that “[t]he guiding principle of
constitutional construction . . . is that where two or nore
anendnents are adopted on the sanme day they nust be construed
together and effect given to all. Any differences nust be
reconciled, if such is possible.” Hood v. State, 24 Ariz. App.

457, 463, 539 P.2d 931, 937 (1975).° Like the proposed anmendnents

° The dissent presents a reasonable reading of the
proposi tions, considered individually. Because the voters adopted
bot h, however, we nust construe themtogether, not separately.
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i n Nel son, propositions 101 and 107 can be harnoni zed because each
proposition serves a purpose separate and distinct fromthe other,
and alters different portions of Article 19.

115 Article 19 addresses several aspects of the office of
m ne inspector and can be divided into separate parts. See Ariz.
Const. art. XIX. One portion of Article 19 establishes the office
of mne inspector, the second part describes the office, another
sets forth the nunber of years in the mne inspector’s termand the
final portion addresses the nunber of consecutive terns a person
may serve as mine inspector. 1d.

116 The pl ai n | anguage of proposition 101 i ncreases the m ne
inspector’s term from two to four years; it affects only that
portion of Article 19 concerned with the nunber of years in a m ne
inspector’s term Proposition 107, on the other hand, creates a
limt of four consecutive terns for the office of mne inspector.
As a result, proposition 107's changes affect only that part of
Article 19 enunerating the consecutive terns a person may serve as
m ne inspector. Because proposition 101 addresses the |ength of
the mne inspector’s termand proposition 107 addresses the nunber
of consecutive terns an individual nmay serve as m ne i nspector, the
two propositions can be read together to increase the mne
inspector’s term to four years while placing a limt of four
consecutive ternms upon those seeking re-election to that office.

117 Combi ni ng propositions 101 and 107 in this way all ows us



to preserve the full expression of the voters’ intent rather than
judicially select one voter-approved amendnent over anot her. | f
we were to adopt Hughes’ argunment, we would silence the voices of
t hose voters who adopted proposition 101. W will not do so unless
a conflict |eaves us no choice. Fortunately, we can reconcile
t hese anendnents and give effect to both.

118 Allowing a person to serve as nmne inspector for up to
four consecutive four-year ternms woul d not have been an irrational
choice on the part of Arizona voters because the m ne inspector
must be a well-qualified individual who fulfills several statutory
requirenents.® |f, however, Arizona voters did not intend to all ow
an i ndividual to serve as mne inspector for up to four consecutive
four-year terns, the voters can alter either the nunber of years in
a mne inspector’s termor the nunber of consecutive terns a mne
i nspector nmay serve.

C.

119 Proposition 107 applies to “terns of office begi nning on

6 The state mnmne inspector shall be a
resident of this state at least two years
before election, not wunder thirty years of
age, and shall have been practically engaged
in, and acquainted with, mnes and mning in
this state, and shall have had at |east four
years’ experience in underground mning and
three additional years in either underground
m ni ng, snel ting, open pit m ni ng, or
experience in any industry under t he
jurisdiction of the state mne inspector.

A RS § 27-121.A (2000 & Supp. 2001).
10



or after January 1, 1993.” Accordingly, Martin may run for the
office of mne inspector in this year’s el ection.

V.
120 For the foregoing reasons, we affirmthe judgnment of the

superior court.

Ruth V. MG egor, Vice Chief Justice

CONCURRI NG:

Charl es E. Jones, Chief Justice

Rebecca Wiite Berch, Justice

M chael D. Ryan, Justice

FELDVAN, Justice, dissenting

121 | cannot agree with the majority's basic prem se. I t
finds no conflict between Propositions 101 and 107 and, applying
the rule of the Nelson case, harnonizes the two propositions,
hol di ng that the m ne i nspector may serve four ternms of four years
each. See Opinion at 7 1, 11; State ex rel. Nelson v. Jordan, 104
Ariz. 193, 450 P.2d 383 (1969). It is clear, however, that the
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voters were faced with two conflicting proposals, both adopted in
the 1992 el ection. One, Proposition 101, was to increase the term
of the m ne inspector fromtwo to four years without terns limts.
The ot her, Proposition 107, was to | eave the termof m ne inspector
at two years and inpose a four termlimt, for a total of eight
years. By a margin of a quarter mllion votes, the voters rejected
Proposition 101 and adopted Proposition 107. W shoul d honor that
decision. | therefore respectfully dissent.

A The t ext

122 The majority concludes that Article 19, which deals only
with the office of mne inspector, "can be divided into separate
parts.” Opinion at ¢ 15. Each of the propositions therefore
"alters different portions of Article 19." 1d. at § 14. There are
two flaws in this reasoning.

123 First, neither proposition has a word to say about the
nature or duties of the mne inspector. Both deal exclusively with
how | ong the m ne inspector may hold office. Proposition 101 says
that the mne inspector "shall serve for four years" and contains
notermlimt clause. Proposition 107, on the other hand, says the
m ne i nspector "shall serve for a termof two years” and shall not
"serve nore than four consecutive terns.” To ny mind, the two
provisions are in direct conflict.

124 Second, the majority’s argunent that the two propositions
alter different portions of Article 19 is refuted by conparing the
text of Article 19 as it existed before the 1992 election with the
wordi ng of each of the anending propositions adopted in that
el ection.

125 Article 19 was only one paragraph in length before the
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1992 anendnments. It read:

The office of Mne Inspector is hereby

established. The Legislature, at its first

session, shall enact laws so regulating the

operation and equi pnent of all mnes in the

State as to provide for the health and safety

of workers therein and in connection

therewith, and fixing the duties of said

of fice. Upon approval of such laws by the

Governor, the Covernor, with the advice and

consent of the Senate, shall forthw th appoint

a Mne Inspector, who shall serve until his

successor shall have been elected at the first

general election thereafter and shall qualify.

Sai d successor and all subsequent incumbents

of said office shall be elected at general

el ections, and shall serve for two years.
(Enmphasi s added.)
126 Proposition 101 anended Article 19 by nodifying the | ast
sentence to read as follows: "Said successor and all subsequent
i ncunbents of said office shall be elected at general elections,
and shall serve for four years."” A sentence was then added to nake
the change effective after the 1994 election. Thus, the only
rel evant change acconplished by Proposition 101 was to strike the
word "two" in the original and substitute the word "four.” There
was no termlimt provision.
127 Proposition 107, on the other hand, dealt with a nunber
of offices and Iimted "terns that a person may serve in federa
and state offices.” See Proposition 107, Ballot Statenent,
Anal ysis by Legislative Council. The proposition contained,
however, separate sections dealing with each office affected. The
section dealing with Article 19 contained the entire original text
of Article 19 —one paragraph —and changed t he operative sentence
toread as follows: "Said successor and all subsequent incunbents

of said office shall be elected at general elections, and shal

13



serve for a termof two years." (Enphasis added.) It then added
the provision limting service to "no nore than four consecutive
ternms. "

128 Thus, the operative sentences in these single paragraphs

are in direct conflict. Proposition 101 says the mne inspector

"shall serve for four years" and does not limt the nunber of
terns. Preposition 107 provides for “a term of two years" and
limts the nunber of consecutive terns to four. | can only

describe this as a direct and total conflict. The conflict becones
even nore apparent when we note how the official annotator
publ i shed the changes in the statute books:

ARTI CLE XI X. M NES

Text of section anended by Proposition 101
(1992 el ection)

The office of mne inspector is hereby
established. The | egislature shall enact | aws
so regul ating the operation and equi pnent of
all mnes in the state as to provide for the
health and safety of workers therein and in
connection therewth, and fixing the duties of
said of fice. Upon approval of such |laws by the
governor, the governor, with the advice and
consent of the senate, shall forthw th appoint
a mne inspector, who shall serve until his
successor shall have been elected at the first
general election thereafter and shall qualify.
Sai d successor and all subsequent incunbents
of said office shall be elected at genera
el ections, and shall serve for four years.
The initial four year termshall be served by
the mne inspector elected in the general
el ection held in Novenber, 1994.

Amendnent approved el ection Nov. 3, 1992, eff.
Nov. 23, 1992.

For another text of this section anended
by initiative nmeasure, Proposition 107,
see Art. 19, post

ARTI CLE XI X. M NES

14



Text of section anended by 1992 election
initiative nmeasure, Proposition 107

The office of Mne inspector is hereby
est abl i shed. The Legislature, at its first
session, shall enact laws so regulating the
operation and equipnent of all mnes in the
State as to provide for the health and safety

of wor ker s t herein and in connecti on
therewith, and fixing the duties of said
of fice. Upon approval of such laws by the

Governor, the Governor, with the advice and
consent of the Senate, shall forthw th appoint
a Mne Inspector, who shall serve until his
successor shall have been el ected at the first
general election thereafter and shall qualify.
Said successor and all subsequent incunbents
of said office shall be elected at genera

el ections, and shall serve for a term of two
years. No M ne I nspector shall serve nore than
four consecutive terns in that office. No M ne
| nspector, after serving the nmaxi mum nunber of
terms, which shall include any part of a term
served, nmay serve in the sane office until out
of office for no less than one full term

This limtation on the nunber of terns of
consecutive service shall apply to terns of
of fi ce beginning on or after January 1, 1993.7

Amended by initiative measure el ection Nov. 3,
1992, eff. Nov. 23, 1992.

For text of another Article 19 also
approved at the 1992 general election
(Proposition 101), see Article 19, ante
West's 1996 Pocket Part to Arizona Revised Statutes, volune 1
(enmphasi s added to show the part of Article 19 that changed).
129 Thus, both amendnents to Article 19 dealt wth one
di screte subject at the end of a single paragraph —the mne

i nspector's termof office —not different portions, sections, or

divisions of Article 19. In its attenpt to harnonize what it

" There are also conflicting effective dates. Proposition

101 applies to the mne inspector elected in the 1994 general
el ection while Proposition 107 applies to the mne i nspector's term
beginning in 1993, thus including any partial term filled by
appoi ntment during the year 1993.
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considers separate portions of Article 19, the majority disregards
the plain and conflicting text of each proposition and cobbles
together a third version, using the four-year term provided in
Proposition 101, conbining it wth the four-term limt in

Proposition 107, and ignoring the two-year term provided in

Proposition 107. In so doing, it violates not only text but
i ntent.

B. I nt ent

130 The majority says that by so "conbi ni ng Propositions 101

and 107," we nmmy "preserve the full expression of the voters'
intent rather than judicially select one voter-approved anmendnment
over another.” Opinion at § 17. But the record clearly shows that
the intent of the two propositions as presented to the voters was
totally in conflict.
131 The intent underlying Proposition 101 is apparent from
the text. It says and purports to do only one thing: change the
mne i nspector's termof office fromtw years to four years. This
was acconpl i shed by changi ng the word "two" to "four."™ This intent
is explicit in the Legislative Council's analysis, which appeared
in the publicity panphlet mailed to voters in conpliance wth
A RS 88 19-123 and 19-124, so that the voters woul d understand
the effect of adopting Proposition 101. In the relevant
description, the Legislative Council's analysis read as foll ows:

This proposed anendnent to the Arizona

Constitution would | engthen the termof office

of the State Mne Inspector. Currently, the

State M ne Inspector is elected for a two-year

term Proposition 101, if adopted, would

increase that to a four-year term beginning

with the termfor the State M ne | nspect or who

is elected at the Novenber, 1994 general
el ection. This proposition does not |imt the

16



nunber of tines a person can be elected to the

office of State M ne Inspector.
(Enmphasis in original.)
132 The Legi sl ative Council's pro and con argunents, required
by AR S 8§ 19-123, put the issue presented by Proposition 101
quite plainly: The argunent in favor of the proposition was that
the mne inspector was entitled to a four-year term |ike other
state officials, so he could pay attention to his duties instead of
worryi ng about el ections every two years. The argunent agai nst was
that the mne inspector would be "nore attentive to the needs of
the people” if he had to run every two years, so the shorter term
shoul d continue. See Legislative Council Argunments Favoring and
Qpposi ng Proposition 101. These argunents were furnished to all
voters as part of the publicity panphlet required by AR S. 8§ 19-
123.
133 The Legi sl ative Council's analysis was equally clear with
respect to the intent of Proposition 107. The council's
description of the nmeani ng of Proposition 107's new Article 19 was:

M ne I nspector: a maxi num of four consecutive

terms, which is eight vyears. The M ne

I nspector has a two-year term which is
unchanged by this proposed anendnent.

(Enmphasi s added.)

134 The intent of Proposition 107 was also explicit on the
ball ot itself. In the official title of Proposition 107, as
printed on the ballot given voters, those voters were infornmed that
the effect of Article 19 was: "TOLIMT THE TERVMS OF OFFI CE OF THE
STATE M NE | NSPECTOR TO FOUR CONSECUTI VE TERMS (ElI GHT YEARS) BY
AMENDI NG ARTI CLE 19." Qoviously, four terns totalling eight years

17



nmeans each termis two years, and that, in fact, is exactly what
the text of Proposition 107 said in its operative sentence by
providing that the mne inspector "shall serve for a termof two
years." That sentence was not left in place by mstake, for
Proposition 107 added the words "term of" before the phrase "two
years" as it appeared in the original version of Article 19 set
forth above.

135 Thus, the battle lines were clearly drawn and the
intended effect of the two propositions as put forth in the
publicity panphlet and on the ballot is contradictory. | sinply
cannot join in the supposition that the voters | ooked past the text
and explanations given to them and forned sone intent that they
woul d conbine the two propositions so as to adopt the four-year
termprovided by Proposition 101 together with the four-termlimt
provi ded by Proposition 107.

136 In fact, the result reached by the nmgjority's conbining
the two propositions neans that the mne inspector, unlike any
ot her state officehol der covered by Proposition 107, can serve for
up to sixteen years. This, despite the fact that Proposition 107
clearly limted the term for mne inspector to eight years.
Martin, the current officeholder, was in office in 1992 and by
today’s majority opinion will be able to run for election this year
even t hough he has al ready served nore than ei ght years, part of it
illegally. Proposition 107 prohibits his placenent on this year’s
bal | ot . Presumably today’s opinion not only allows him on the
ball ot but permts himto serve until 2006, a total of nobre than
si xteen years, thus directly violating the text and intent of

Proposition 107.
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137 There is only one result to be reached; there is nothing
to harnoni ze. The text and intent of Proposition 101 was to
| engthen the term from tw years to four wthout inposing term
limts, and the text and intent of Proposition 107 was to keep a
two-year termbut to inpose a limt of four consecutive terns or
ei ght years. The two propositions cannot be reconcil ed.

138 The nmpjority relies on the Nelson case, but the
propositions in Nelson were easy to harnoni ze. On the one hand, a
state elective office was elimnated, and on the other hand, the
termof a nunber of elective offices, including the one elim nated,
was extended to four years. Voters had two clear choices before
themthat were fundanental |y separate fromone another. Should the
position of auditor be elimnated? Should a termin office be
extended to four years? See Nelson, 104 Ariz. 193, 450 P.2d 383.
It was easy in Nelson to harnonize separate affirmative votes,
separate negative votes, or any split approval. It is not possible
to do so in this case.

C. Resol uti on

139 As the majority notes, it is our duty to harnonize, but
as it also notes, Nelson tells us that we nust harnonize only "if
possi ble." Qpinion at T 14 (quoting Hood v. State, 24
Ari z. App. 457, 463, 539 P.2d 931, 936 (1975)). It is not possible
to harnoni ze these propositions, and it is not the court's duty to
reconcile the irreconcilable. If we were faced only with the fact
that, at the sane election, the voters adopted two propositions in
direct conflict with each other, we mght have to reject both
proposals. But our constitution directs a resolution. It provides
that in cases such as this, when there is a conflict in
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constitutional anendnents adopted at the sane election, the one
"receiving the greatest nunber of affirmative votes shall prevai
inall particulars as to which there is a conflict."” Ariz. Const.
art. 1V, pt. 1 8 1(12). Proposition 107 received over one mllion
affirmati ve votes, while Proposition 101 received only about
three-quarters of a mllion. Thus, under our constitution,
Proposition 107 prevails.

140 The majority has not, as it clains, “preserve[d] the ful
expression of the voters’ intent.” Qpinion at T 17. It has,
rather, silenced the voices of the majority who adopted Proposition
107, intending and stating that the mne inspector was to hold
office for a two-year term Ilimted to four consecutive terns
(eight years). The ngjority has changed this to read a four-year
term limted to four consecutive terns (sixteen years).

141 | would instead hold that Proposition 107 governs and
that the mne inspector shall serve for a two-year term with a
limt of four consecutive terns for a total of eight rather than
si xteen years. Such result would enact the will and intent of the
peopl e who, by over 250,000 votes, rejected the proposition that
the m ne inspector could serve a four-year termwi thout termlimts
and adopted instead an anendnent |eaving the two-year term in

effect but inposing an eight-year termlimt.

STANLEY G FELDMAN, Justi ce
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